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IN THE SUPERIOR CO{ffiT OF THE STA'l'E OF CALIFOffiJIA

IN AND FOR Tlffi COUNTY OF MODOC

000--

C~ARlES M. OLIVER, )
.)

Plaintiff, )
)

vs. )
)

ISAAC ROBNETT, CHARLEY C. LARKIN, )
EI,LEN LARKIN, GROVER C. DICK, )
AIJNIE RICj£, THOMAS M. DICK, JOHN)
DICK, RtlliSA DICK and SADIE M. )
KELLER, MORRIS DICK, )

) No. 2344
Defendants. )

)
) lTUDGl1ENT Arm DECREE) ._",-

GEORGE II. O\-JENS, IDA L. O~lENS , )
1-1ABEL E. PERRY, as execl1trix of )
the estate of J. F. oWens, )
deceased, ,~d THOMAS E. PERRY, )
and 11A.BEL E. PERRY, husband and )
wife, )

\

)
8 Intervenors ~

)
)

H. A. FLEMING and W. S. FLEMING, )
)

Intervenors. )
'-.- )

The above entitled cause having been previously tried befol~ the

above entitJ.ed Court on May 17,1920, judgment having been previously entered

on October 5,1920, appeal having been taken to the Supreme Court of the

State of Californj.a, said Supreme Court having reversed said Judgment on

November 3,1922 and having ordered said cause back to this Court for a new

trial; Ida L. Owells and Mabel E. Perry, executrix of ~o Estate of J. F. Owens,

deceased, 1~. E. Perry and Mabel E. Porry, and H. A. Fleming and W. S. Fleming

, having, vdth the approval of this Court, filed cQ.Ulplaints in intervention in

.said cause; said cause having been referred to tho Division of vlatcr Rcsources"'I
: of the Department of Public Works, Stato of Calj.fornia to invostigate,
"
;

"
,
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determine and report upon all the physical facts ir!vo1ved and tho duty of

water req:uired for the various '.lSCS i..'1vo1v(;)d and seasonably to roport to the

~ -Cour't, thereon, said rGforcncc having boon madc b:r an order of this Court,

d,.ated May 17" 1932" under authority of la"\1 as conferrod by Sectj.on 24 of the

W.:ltor Conunission Act of the Str..te of CaJifornia" statutes of 1913" Chaptcr

586, as' C'Jnonded; said Dj.vision of t-!ator Resources having made its invosti-

gation and having announced its report in tho form of a draft; notice of said

draft a..'1d a copy thereof having boen mailed by se.id reforee to tho pr.rties or

their attorneys; pla.ir!tiff Chro'les M. 01ivor and intervenors, r~orge H. ~'Iens

ano. Ethyl D. Cundiff having filod objections to scid draft of report and the

timo for filing objections thoroto ht.ving thoro~-ftGr oA~irod; duo considoration

hav~1g boon givcn by said rcferue to said objections so filed; said reforeo

having filed its rGport herein including three hydrographic reports and a map

showing tho entire arca invo1vod in said CD.USO; said rpferee hr.ving given

notice by nIc~.i1 of tha fi:ling of its l~eport to tho parties or thej.r attorneys

8 and the .t,L'no for filing excoptions tJhurl3to ha-.,ing theroaftor oxpi.red;

exceptions to Sflid report of rofere~ having there~fter boon filed by plaintiff

Chp.rlos M. 01ivur; said cxcoptions he.ving, for good causa shovm" been con-

sidered by this Court; sr.id causa C[lI!lQ on regularly for ra-tritU beforc this

Court sitting without a jury, a triel by jury having boon duly waj.vod., on the

15th day of Novombor" 1937, ffi1d was duly 2nd rog~ar1y continued to April 11"

1938 for furthor hearing and trir.l; Font~.ine Johnson and Hcrbort P. Welch

appc~ring as counsel for p1e.intiff Ch~rles l'~. 01ivor; Carr and Kcnncdy and

Charles Lodcror e.ppearing as counsel for dofendr.nts H. M. Flonang, Morris Dick,

Sarah M. Koller, Rhesa Dick, Grovor C. Dick, Tho~a.s M. Dick" and Y~s. John

Dick Smith and intervonors H. A. Flcming and W. S. Fleming; C. S. Baldv;in

appearing as counsel for intervenors r~orgo H. O,vons" Ethyl D. Cundiff"c.

"i --Thomas E. Perry and Mnbol E. Perry; J. S. Hondcrson appearing as counsel for

fII dofond[~t Charley C. Ijarkin; the Court having hcrotofore made and ontored

orders substituting parties herein as fo1101vs: (a) ti.11:Fl~~£ for
l,
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defendarlt Isaac Robnett, (b) defendant Qhar~eYQ.~¥k!!.! for defendant Ellen

Larkin, (c) Geo£f!;eH~~ and ~Eyl D.C~ for intervenors Ida L. Owens

and Mabel E. Perry, executrix of the Estate of J. F. O'Nens, deceased,

Annie Ric~, Ihomas M: Dick, l19~yjsDig!s, ~0~..D: Dick,

Rhesa E. Dick, and Sadie M. Keller for defendant Anleria C. Dick, and--,--

(e) ~J2hu Qick Smi~h for defendant John D. Dick; it appearing to the Court

that S~die M.Kelle£ and Sarah M. Keller are one and the same person and that

defendant Arulie Rice ha.s no interest j.n any vTater right from Cottonwood Crock

and has no interest in al1Y of the ].ands involved in said cause; and evidence

both oral and documentary having been introducod, the evidence having boon

closed, the causa having been submit tcd and the Court having made and filed

horein its findings of fact and conclusions of law, now therefore in accordance

with said findings of fact and conclusions of lavl,

IT IS HErl.EBY OP..D~~D, AD.JUDGED AND DECREED AS FOLLOWS:

1. Thoro is in said Modoc County 3. natur~- stroanl of water knovm

as and called "Cotton\'lOod Crook", vmich said stream arises on the wostern

slope of tho Wro'nor Range of MountDins in tho northerly portion of said county,

and flows thence in a genoral wostf;rlJ~ direction into Goose Lake, Dnd s~d

stream so flows betweon '.':011 definod be,nks in [I. well defj.ncd channel to, upon,

and across the lands of defendant Ch.:..rh}y C. Larkin, thence to, upon, and

across that portion of the l&'1ds of do fondant H. M. Flaming heroinaftor

designated as tho Rip1'l.rian Rench, thenco to, upon, and across the lands of

plaintiff Charlos M. OJ.iver and that portion of tho lMds of intorvonors

GeOl'go H. ~vons and Ethyl D. Cundiff hercinaftcr designatod as the Riparian

Tract, all of said lands being heroin,,:.ftor described" in paragraph 2; and said

stream, in its natur8l channel, floy;s north of fll other lands involved in

said cause aa hereinaftcr descrj.bcd in SD-id parD-graph 2.

2. Tho party" plaintiff, pe.rtios defendClIlt and intorvening partios in

said cause are the owners of the lands described in tr.eir respoctive plce.dings,

and as amcnded. and pleaded. by them; the respective partios arc the owners of

the acreages and of r.ll the lands ombraccd in the legal subdivisions hcrein-
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aftor set forth in this pC'Lra&Taph under thel.r respective nc:Jncs; and that said

l~ds and e.creages C'.rO depict~;d on tho wJ.p h\:';roin reforrcd to as tho "Division

e of Water Resources Map", "rhich map was pl"ep.'3.red by s~d rcfcrec in this cause

from its survcya made in 1932, end is entitled, 'ICottonvrood Creek ShorTing.
Divorsion Systoms and Irrigated Lands", and is dated 1932, which map has bean

fj.led in s~id cause, and by this roforcncc thcreto, is mado part and parcel of

this docrcoo ,nth likc effcct as if j.ncorpore.tod heroin. The description of

tho J.cu1ds irrigated froJr'. said Cotton\vood Creek and tho respective ownors

thereof are as follows: .
Crrover C. Dick, Morris Dick, Thome.s M. Dick, Rl1ese. E. Dick, l-1rs. John Dick
--", ~-

~~, and S.~~!'j:,K~o11,2~

35.7 acros j~ S~~ swi of soctj.on 1, T. 47 N., R. 14 E., M.D.B.& M.
l~.3 acres in mli SW! of Suction 1, T. 47 N., R. 14 E., M.D.B.& M.
2.5 acres in SE; ~tlt of Suction I, T. 47 N., R. 14 E., M.D.B.& M.

~ ncros in NE! ffilt of Section 1, T. 47 N., R. ILl- E., M.D.B.& M.
50.8 e.cres ...total

Cha~lelcQ..1a~~~
8 37.5 acrus in Lot.. 3 of Sec.t,ion 1, T. 47 ~J., R. 11+ E., M.D.B.& M.

26.9 acres in Lot 2 of Section 1, T. 47 I~., R. 14 E., M.D.B.& M.
10.2 acres in Lo.t 1 of Scction 1, T. 47 N., R. 14 E., M.D.B.& M.
~~ acres in SEi ~~ o.r Section 1, 1'. 47 N., R. 14 E., M.D .B.& M.
~ acrcs -total

!i :i\. n~minf!. an2 l.J.S. Fleming

40.0 r,cres j.n SW~ swk of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
40.0 acres in NW~ NW~ of Section 11, T. 47 N., R. 14 E., M.D.B.& M.
40.0 acrcs in NEt NW! of Section 11, T. 47 N., R. 14 E., M.D.B.& M.

~ acros in SE! NW~ of Scction 11, T. 47 N., R. 14 E., M.D.B.& M.
150.0 acres -total

ti. M. Flemin}!. (Ripe.rian Ranch)

21.1 acres in swi NVl~ of Section 1, T. 47 N., R. 14 E., M.D.B.& M.
15.8 acres in SE! N\1~ of Section 1, T. 47 N., R. 14 E., M~D.B.& M.
14.5 acrcs ~ SVJ~ NE.~ of s~ct~on 1, T. 42 N., R. 14 E., M.D.B.& M.
-2ll-acres ~ NW! SE~ of Soct~on 1, T. 4r N., R. 14 E., M.D.B.& M.
57.1 acres -tota.l

ti:!'j. Fle~g (Ro bnet t Home Plp.ce)

39.8 acres in r~4i NE; of Suction 11, T. 47 N., R. 14 E., M.D.B.& M.
..29.9 acres in S1-!f; ~JE! of Section 11, T. 47 N., R. Ill- E., M.D.B.& M.
..39.4 acres in SEt I'1Et of Section 11, T. 47 N., R. 14 E., M.D.B.& M.

39.2 acres in NEt NE! of Scction 11, T. 47 N., R. 14 E., M.D.B.& M.
~ [1CrCS in MN* ffiJt of Scctian 12, T. 47 N., R. 14 E., M.D.B.& M.
151.7 acres -total

i
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Ch~r1~sM. Oliver

39.6 acres in SEi NE~ of Sec.tion 2, 'I'. 47 N., R. lLj. E., M.D.B.& M.
23.0 acres in N~ swi r~~ &ld N! S~ swi ~ of Section 2, T. 47 N.,

~ R. 14 E., M.D.B.& M.
28.0 acres in N~ SE~ wdi &ld I~~ S~ SEi NWi of Section 2, T. 47 N.,

R. 14 E., M.D.B.&: M.
.38.7 acres in I.ot 2 of Section 2, T. 47 N., R. 14 E., M.D.B.& M.

38.4 acres j.n Lot 3 of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
15.3 acres in I..ot 4 of Section 2, T. 47 N., R. lLj. E., M.D.B.& M.
23.0 acres in N~ S~ Lot 5 and N~ IJot 5 of Section 2, T. 47 N.,

R. l~. E., M.D.B.& M.
20M acres -total

~.E.r~..tl:.o,'1ens and Eth:y-l D. Cunqiff (Riparian Tract)

9.9 acres in S1 st Lot 5 of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
6.9 acres in Sf Sf SE! W~~ of Section 2, T. 47 fJ., R. 14 E.~ M.D.B.& M.

~ acres in S~ Sz SWt NE~ of Section 2, T. 47 N., R. 14 E., M.D.B.& M.

25.9 acres -total

George H. OwenscaJ!~~~~!_D:Qundi!f

37.8 acres in I~~ SW~ of Sect:ion 2, T. 47 N., R. 14 E., M.D.B.& M.
19.0 acres in NEt SW~ of Section 2, T. 47 N., R. 14 E., M.D.B.& M.

3.9 acres lil NWi SE! of Sectj.on 2, T. 471~., Il. 14 E., M.D.B.&M.
~ acres -totaJ.

T. E.Perry~g !ic'.b~1~~~

8. 21.1 acres in SE~ SEi of Section 2, T. 1+7 N., R. 14 E., M.D.B.gc 11.
14.3 acres ~n S~'Tt SEt of sect~on 2, 'r. J+Z ~., R. 14 ~., t!.D.R.& M.

-~ acres 1.n SE~ S'..li of Sect1.on 2, T. 4( .'J., R. 14 1i.J., M.D.B.& M.
78.3 acres -total

3. The party plaintiff, parties defendant and intervening parties

in said cause are the owners of, or interested in, the ditches, cond.uits and

other means of diversion described in their respective pleadings, and as

depicted on said Division of 1,{ater Resources Map and are ontitled to divert

wator through said moans of divcrsion as hereinafter named in this paragre.ph

at the rospective points of divQr~1ion thercof from said Cottonwood Croek as

hcreinaftor nunmerod and describcd in this paragraph under their rospectivc

nMles, as follo,"ls:

Gl"'ovcr C. Dick, Morris Dick, Thomas M. Dick, Rhosa E. Dick, Mrs. John Dick=c- ,~. -~~ -~ 'c--

Smith and Sarah M. Kellor

fI R~~nQtt-~~~~;::-dOSign~tOd on said Division of Wator Resourcos Map

as Divorsion 3, diverting at a point ~vhich bears approximately S 180 0' W,

approximately 1350 fcet distant from tho northeast corner of Scction 1,
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T. 47 N., R. 14 £., M.D.B.& M., and bej.ng within the NE~ NE~ of said Section 1

Charley C.~~~kin

Larkin Gar'den Ditch, designated on said Division of Water Resources, ~,--

.~ap as Diversion 1, diverting at a point mlich bears approximately S 10 30' W,

approximately 1175 feet distant from the northeast corner of Section 1,

T. 47 N., R. 14 E., M.D .B.& M., and beil1g \vithin the NEt NE~ of said Section 1;

and La!:kig M~~n~, designated on said Division of Water Resources l1ap as

Diversion 2, diverting at a point which bears approximately S 180 0' W,

approximately 1320 feet distant fl'om the northeast corner of Section 1,

T. 47 N., R. 14 E., M.D.B.& }1., and being within the tII~k NEt of said Section 1;

and B9~ett D~tch as hereinbefore numbered and described ll1 this paragraph.

H: A. E!eming ~d v{.,S. F1emi~

~~~tQit2h as hereinbefore rllJmbered and described in this para-

graph.

H. r-l!F:J:~

Rq~n~tt~ as hcrelllbofore numbcred and described in this para-

graph; and Robnett Fi21d,~i£h, dosignated on said Division of Water Resources

Diversion 5, diverting at a point which bears approximato1y S 550 30'

E, approxim.atc1y 3200 foet distant from tho northoast corner of scctj.on 1,

T. 47 N., R. 14 E., M.D.B.& M., mId being within the SE~ Wtl~ of said Section 1.

Charles M. 01ivur

BissoU Ditch, designated on said Divj.sion of Water Resources Map as
,

Diversion 4, divorting at a point \!hich boars approxilaate1y S 320 30' W,

approximatuly 1550 feet distant from the northeast cornor of Section 1,

T. 47 N., R. 14 E., M.D.B.& M., and being \vithin tho SEi NEi ofsp.id ,~ection 1;

Oliver r~orth Ditch, designatod on said Division of Water Resources Map as
-

Diversion 7, diverting at a point .which boars approximately S 10 30' W,

approximately 2180 feet distant from .the northeast corner of Scction 2,

T. 47 N., R. 14 E., M.D.B.& M., and being within the SF~ NE~ of said Soctionz;

Qliver S!?:!2:~h D~t~, desigllated on said Division of 1-7ater Resourccs Map e.s

Diversion 8, diverting at a point which bears approxl..'nate1y S 10 30' W,
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approximately 2190 foot dist8!lt from the northeast corner of Section 2,

T. 47 N., R. 14 E., M.D.B.&: M., and being vfithin tho SEf~ NE~ of said Section 2;

~ ~O!iverD~ ~ii£h, designatcd on said Division of Watcr Rcsourccs Map as

Diversion 9, diverting at a point which beers approxim~.toly S 510 0' W,

approxUfie.tely 3235 feet distant from the northeast corner of Section 2,

T. 4'1 N., R. 14 E., M.D.B.& M., and being within the SW~ NE~ of said Scction 2;

~iY2!U~p~r M~~g~~, designated on said Division of Water Resources Map

as Diversion 10, diverting at a point vrhich bears approximatcly S 670 30' W,

approxim~tely 3780 feet distant from the northeast corner of Section 2,

T. 47 N., R. 14 E., M.D.B.& M., and being within the SE~ WN~ of said. Section 2;

and

Qli.v~r ~~~~~Jr1~~ designated on said Division of Wrtter Resourccs Map

as Diversion 11, diverting e.t a point which beers approxilnately S 750 30' W,

approximately 4260 feet distant from the northeast corner of Scction 2,

T. 4'7 N., R. 14 E., l'1.D.B.& M., ~.nd being vcithin Lot 4 of said Section 2.

8 Q£orge H. Owo~~~--~t_~:Y.l-p'-:-_~!!difl

OW~ns-P~~~, dosign[1tod on said Division of VIator Rcsourcos Map

as Diversion 6, diverting at ~ point m1ich bears approx~~toly S 340 30' E,

approximatoly 2420 f30t distant frora the nor'thvvest corner of Scction ).,

T. 47 N., R. 14 E., M.D.B.& M., and bcing y~'ithin tho SE! tJ1,.J~ of said Section 1.

1.._E: ~~~ry and Maqo;!;~ ~ ~~

B£E!!e~t Ditch ~nd Ovfcns-rQr~_Di~qh as said ditches nro hereinbefore

numbered and described in this paragr~ph.

4. Plaintiff Charles M. Oliver end defendent H. M. Fleming are

entitled to divert from the wators of Cottonwood Crook, as prior approprie.tors,

under first rights superior in priority ~d in right to all other rights to

divert from said creck, for continuous usage without regard to season, except

as other,vise hereinafter provided in paragraph 12, for domestic, stock-,vatering

, e and irrigation purposes, through the ditches and in the amounts sot forth

opposite their rcspective namcs ~.s follovrs:

-7- i
I



~ Qllih Nn°~t-C~:eic,Ee~t per Second

Charles M. Olivel~ Bissell 1.00

H. M. Fleming Robnett 2.60

~ said amounts of water to be measured at the respective points of diversion of

said di1~ches as hereinbefore described in paragraph 3, and said amounts of water,

or as much thereof as are directly applied to beneficial use for said purposes,

are to be used on their respective lands described under their respective names

as follows:

Charles M. Oliver

39.6 acres in SE~ NEt of Section 2, T. 47 N., I{. 14 E., M.D.B.& M.
23.0 acres in N~ SW~ N1!~~ and N~ S~ SW~ NE~ of Section 2, T. 47 N., R. 1/+ E.,

tl.D.B.& M.
28.0 acres in N~ SE~ mv~ and N~ S~ SE~ NVlk of Section 2, T. 47 N., R. 14 E.,

M.D.B.& M.
38.7 acres in Lot 2 of Section 2, T. /~7 N., R. 14 E., M.D.B.& M.
38.4 acres in Lot 3 of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
15.3 acres in Lot 4 of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
23.0 acres in N~ S~ Lot 5 and N~ tot 5 of Section 2, T. 47 N., R. 14 E., 1

M.D .B.& M. j

'25"6':"6 acres -total

~' 8';; H. M. Flemi~

39.8 acres in NWi NE~ of Section 11, T. 47 N., R. 14 E., M.D.B.& M.
29.9 acres in SW! NEi of Section 11, T. 47 N., R. 14 E., r1.D.B.& M.
39.4 acres in SE~ NEi of Section 11, T. 47 r-r., R. 14 E., M.D.B.&: M.
39.2 acres in NE~ NEi of Section 11, T. 47 N., R. 14 E., M.D.B.8,: M.

~ acres in NW~ NWt of Section 12, T. 47 N., R. 14 E., M.D.B.& M.
151.7 acres... total

and said rights hel~einbeforc defined in this paragraph are equal in priority

and correlative in right.

5. Subject to the rights hereinbefore defined in paragraph 4,

defendant Charley C. Larkin is entitled to divert from the waters of Cottonwood

Creek, as an adverse uscr, under a second right superior in priority and in

right to all other rights herej.naftcr defined, for continuous usage 1~~thout

regard to soason, except as othor~se horcinafter provided in paragraph 12, for

garden and orchard irrigation and dornostic purposes, through the Larkin Gardon

fII Ditch, 0.25 cubic foot par second, said amount of water to bo rncasured at the

point of diversion of'said ditch as hereinbefore describcd in paragraph 3, and

said amount of water, or as much theroof as is directly applied to bencficia.l

use, is to be used on his lands described as follows:

-8-



8.8 acres in Lot 1 of SGctir)U 1, T. 4'7 N., R. 14. E., M.D.B.8,: M.
~ acres in Lot 2 of Section 1, T. 47 N., R. 14 E.) M.D.B.& M.
12.8 acres -total

~ 6. Subject to tho rights hcroihbcforo dofincd in paragraphs 4 and 5,

dc:endants Grover C. Dick, Morris Dick, Thomas M. Dick, Rhese. E, Dj.ck,

Mrs. John Dick Smith, and Sarah M. Kollcr, and intcrvenors T. E. ~crry and

Mabcl E. Perry arc cntitled to divert from tho ¥~atcrs of Cottonwood Crack,

as adverso uscrs, under third rights superi,~r in priority and in right to

all othor rights hercinaftcr dcfined, for continuous usage without regard to

season, except e.s otherwise hercinafter provided in paragraph 12, for domestic,

stock-vlatoring and j.rrigation purposos, through the Robnott Ditch, in the

amounts sot forth oppositc their respcctive names as follorfs:

Amount
~ ~~Fcctper Seco!!d

Grovcr C. Dick, Morris Dick,
Thomas r1. Dick, RhcSlJ. E. Dick,
Mrs. John Dick Smith, and .
Sarah M. Kellor 0,85

~ T. E. Per~r and Mabol E. Forry 0.35

said amounts of wntcr to be measured at tho point of diversion of said Robnett
i:
I Ditch as hercinbefore doscribod in parr:.gre.ph 3, cmd said amounts of wator, or

as much thcroof as arc dircctly applicd to boncfici8.l use for said purposes,

are to be used first on the lands of aaid Grovar C. Dick, Morris Dick, Thomas

M. Diclc, Rhesa E. Dicl{, !-1rs. John Dick Slnith, ru1d Sareb r-.l, KelJ.or described e.s

follows:

35.7 acres in S~~ SWt of Scction 1, T. 47 rI., R.. 14 E., M.D.B.& M.
4.3 ~cres j~ M{f S1,Ji of Scction 1, T. 47 r~., F,. 14 E., M.D.B.& M.
2.5 1:'.crcs in SEt; SWt of Section 1, T. 47 rI., R,.14 E., M.D.B.& H.

-~ acres in NE~ 51,]! of Soction 1, T. 47 N., R. 14 E., M.D.B.& ll.
50,8 acres -total

and any dre.ine.ge from the lands abovo describod in this parr'.gre.ph is to be

allowed to flow unobstructed for use on lands of snid T. E. Perry and Mabel E.

Perry described ~s follows:

,fII ~ acros in BE! SE~ of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
21.1 acres -total
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7. Subject to the riE;hts hereinbei.'ore defined ~1 paragraphs 4, 5

and 6, plaintj.ff Charles M. Oliver, dei.'endarlts H. l~I. Fleming and Charley C.

e Larkin, and intervenors George H. Owens E'.nd Ethyl D. Ctmdiff are entitled to

divert from the ?laters of Cottonwood Cl'eek, as riparian proprietors, under

fourth rights superior in priority and in right to all other rights herej_nafter

defined, for continuous US8.ge without regard to season, except as otherwise

hereinafter provided in paragraph 12, for domestic, stock-watering and

irrigation purposes, through the ditches and in the amounts set forth opposite

their respectiv~ n~es as folJ_ows:

Amount

~ ~.2.h CuEi_c r'qe~per Sec°l!£!

Charles M. Oliver BisselJ., 01ivcl' North)
Oliver South, OJ.iver D~, )
01iv~r U.f.:p~r MolJ.dow, Dnd ) 3.-10
Oliver I,o..7er Meado'.'! )

H. M. Fleming Robnett and Robnctt l"io1d 1.15

Charley C. Larklll Larkin Mro_n and Robnot,t 1.35

8 George H. ~[ons and
Ethyl D. Ctmm.ff OwQllS-Porry 0.50

said amounts of water to be measurod at tho ros~ctive points of dj.version

of said ditches as hcreinbefore describod in paragr'aph 3, and said amounts of

water, or as much thereof as are dirootly applicd to beneficial use for said

purposes, Qre to be uscd on their rcspectivc l~ds described undcr their nrumes

as fo110"1s:

.CharlosM. Ol~

39.6 acres ll1 SE~ NE~ of Section 2, T. 1-1-'1 N., R. 14 E., M.D.B.&. M.
23~0 acrcs in N~ SW~ NE! end N~ S~ SW~ NEi of Scotion 2, T. 47 N., R. 14 E.,

r1.D.B.& M.
28.0 acres in N~ SE~ m:! and N~ s~ SEk ml~ of Section 2, T. 47 N., R. 14 E.,

M.D.B.& M.
38.7 acres in Lot 2 of Scction 2, T. 47 N., R. 1/+ E ., M.D.B.& M.
38.4 acres in Lot 3 of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
15.3 acres in Lot 4 of Section 2, T. 1J,-7 N., R. 14 E., M.D.B.& M.
23,0 acres in N~ s-k Lot 5 and N~ Lot 5 of Section 2, T. 47 lif., R. 14 E.,

M.D.B.8! M.
e '2()7;:-6" acres -total'i,,' 
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21.1 acres in SW; N1tJ; of Scction 1, T. 47 N., R. 14 E., M.D.B.& M.
15.8 acres ill SE! NWi of Sect.i.on 1, T. 47 N., R. 14 E., II.D.B.& M.

~ 14.5 acres in SW; NEi of Scction 1, T. 47 N., R. 14 E., M.D.B.& M.
..-~ acres in NWi SE~ of Section 1, T. 47 N., R. 14 E., M.D.B.& M.

57.1 acrcs -total
..

~rl~Y__G. Larki!1

1.4 acres in Lot 1 of Section 1, T. 47 ~J., R. 14 E., M.D.B.& M.
22.9 acres in Lot 2 of Section 1, T. 1~7 N., R. 14 E., M.D.B.& M.
37.5 acres in Lot 3 of Sectj.on 1, T. 47 N., R. 14 E., M.D.B.& M.

.~~acres in SEt NEt of Sectj.on 1, T. 47 N., R. 14 E., M.D.B.& M.
65.8 acres -total

~oEf!.e H. ~nsa.nd~thylQ,.~!ld_i.!.f

9.9 acres in S~ S,~ Lot 5 of Section 2, 'r. 47 N., R. 14 E., M.D.B.& M.
6.9 acres in S.; sf SEt NWt of Section 2, T.4rl N., R. 14. E., M.D.B.&:M.

~ acres in S~ S2 swi fJEt of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
25.9 acres -tota.l

and said rights hereinbcfore defined in this paragraph are equal in priority

and correlative in right.

8. SubjQct to the rights heroinbefore dofined in paragraphs 4 to 7,

~ inclusive, intervenors T. E. Perry ,?nd Mabel E. Pel~ry, end Georgo H. Owens and

Ethyl D. Ctmdj.ff aro entitled to divert from tho watcrs of Cottonwood Creek,

as appropriators, under fifth rights suporior in priority and in right to tho

right hereinafter dofinod in par~'.graph 9, for continuous usage ~iLthout

rogard to scason, except as other\visc horeinafter provided in paragraph 12,

for irrigation purposos through the Owens-Porry Ditch in the amounts sot forth

opposite their rcspective namos as follows:

Amo'mt

~ .~~~LP.e!: §e~on9:

T. E. Perry and MabeJ. E. Perry 1.10
George H. Owens and Ethyl D. Cundiff 1.10

said amounts of vTater to be measured e.t th(3 poll1t of diversion of said ditch

as hereinbvfore describod in parr.~Taph 3, end s~.id amounts of vrater, or as

much thereof as are directly applied to beneficirl US3 for said purpose, are

fI1 to be used on their respective lands described under their respective names as

follows:
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T. E. Perry and M~.be~ ~._~eEY ,

14.3 acres in SW! SE~ of Section -2, T. 47 N., R. 14 E., M.D.B.& M.
~ acres in SE~ SW~ of Section 2, T. ~7 N., R. V~ E., M.D.B.& M.

~ -57.2 acres -total

~?rR'e H. Qy~el1sand Etlly1!2. ~L~~f

37.8 acres in mv~ SI'T* of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
19.0 aCl~es ~n NE* ffi~ of Sect~.on 2, T. 4'1 N., R. 11." ~., M.D.B.~ M.
3.9 acres l.n MrJ:tj; SE~ of Sectl.on 2, T. 47 N., R. VI- E., M.D.B.{~ M.

--r:;o--:-? acres -total

arid said rights hereinbefore defj"ned in this paragraph are equal in priority

and correlative in right.

9. Subject to all other rights to divert from Cottonwood Creek as

hereinbefore defined in paragraphs I:- to 8, inclusive, intervenors H. A.

Fleming and 1rl. S. Fleming are entj.tled to divert from the waters of said

Cottonwood Creek, as appropriators, under a sixth right, for continuous usage

without regard to season, except as otherwise hereinafter provided in

paragraph 12, for irrigation purposos througtl the Robnett Ditch, 2.00 cubic

8 feet per second, said amount of ,;,ator t"o bo nJ.oasured at the point of diversion

of said ditch as hereinbefore described in pexagraph 3, &id said ronount of

water, or as much thereof as is directly applied to benefj.cial use, is to be

used on theil' lands described as folJ.ows:

40.0 acres ill SW~ ffi.l~ of Section 2, T. 47 N., R. 14 E., M.D.B.& M.
40.0 acres irl Wilt NW* of Section 1]., T. 47 N., R. 14 E., M.D.B.& M.
40.0 acres in NE~ NWt of Soction 11, T. 47 r-J., R. 14 E., M.D.B.& M.

~ acres in SE~ ~Ji of Section 11, T. 47 N., R. 14 E., M.D.B.& M.
150.0 acres -total

10. Intervenors H. A. Flenung and W. S. Fleming ,iro entitled to

receive all surface drainage from th0 lands in the Robnett Home Placo, as hero-

inbefore described in paragraph 2 under the narae of H. M. Fleming, naturally

roaching a line west of a point located at the head of tho Perry Tap on the

Pleasant Latcral Ditch, ~Thich is described as at a point approximately 190

yards due east of the Southwest cornor of the SE* svrk of Section 2, T. 47 N.,

fII R. 14 E., M.D.B.& M. for irrigatj.on purposes on their lands as hereinbefore

described in paragraph 9; intcrvonors T. E. Perry and Mabel E. Perryaro

~ntitlod to receive 0.10 cubic foot 'par second from tho surfe.co draine.go from
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the lands in said Robnett Home P18.ce naturally reaching a line due ?ast of

said Perry Tap for irrigati.on purposes on their lands hereinbefore described

~ under their names in paragraph 8; &ld said H. A. Fleming and W. S. Fleming

ar~ entitled to receive all surface drainage reaching the westerly boundary of

said lands of T. E. Perry and MabeL E. Perry for irrigation purposes on the

sw~ ffiv~ of said Section 2 belong to said H. A. Flerm.ng and W. S. Fleming.

11. The amounts of water that the parties hereto are found entitled

to divert frora cottonwood Creek as hereli1before set forth in paragraphs 4 to 9,

inclusive, are sufficient and adequate to properly supply the respective

requirements of said parties for use upon their respective acrcages for said

purposes, and are all the waters reasonably neccssary therefor.

12. Whenever the flow of Cottonvrood Creek has diminished to such a

stage that due to ch arnle 1 losses or convcyance losses any of the allotments of

water therefrom, or prore.t,ions theI'Cof, as above set forth in paragraphs 4 to

9, inclusive, cannot be delivered to the specified places of use through the

~ ditches designated as the means of diversion in s~.id paragraphs 4 to 9,

inclusive, or through any improved met,hod of conveyance then in use, then the

o'lVl'ler or owners of such an allotment or allo'rments shall not be entitled to

divert any water from said creek at such times and the remaining parties who

are entitled to divert. from said crook sh~l be entitled at such times t..o di-

vert such an allotment or allotments in accordru1co with the order of their

respective priorities as above set forth in said pe.ragraphs 4 to 9, inclusive.

13. The costs of suit herein shall be apportioned among the various

parties to the action in accol.dance with the stipulation at tho tline of trial

as to the rnanner of appor"cionment thereof.

14. That each and every party to this action, his or her agunts,

successors, grantees and assigns, be and they are hereby perpetually enjoined

and restrained from doing anything in violation of the terms or provisions of

-this dGcrce, or from diverting any vlatGr from said Cottonwood Creek at allY

time in violation of the terms hereof, or from divorting nny of such watf!r nt

~y timc in excess of a quantity of water reasonnbly nccessary for and being
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put to beneficial use, or from doing BnJ"thing, directly or indirectly, that

will obstruct or j.nterfere with allY' right of another in this decree adjudged

and determined.

~ 15. That action against Annie Rice be and is hereby disnlissed.

16. IT IS F1JRTI-IER ORDERED, AD~TUDGED AND DECREED that the Court
.

retains continuing jurisdiction of the parties and subject matter of this

action fO1' the purpose of enforcing its judgments, orders and decrees.

17. IT IS FINAJ;LY ORDERED, ADJUDGED ~JD DECREED that the said

Division of Water Resoul~ces have judgment against the plaultiff Chm'les M.

Oliver for his apportionment of the eXpt:Jnses of referee in the amount of

$116.78.

Dated this 3rd day of May, A. D. 1940.'

i~!lB!i ;£. C~R ---
Judge of the SUperior Court~~~:4It 

Entered: Judgment Book 7, page 348 on M~.y 6, 1940.
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